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Abstract: The rules of burden of proof about presumption of fault liability and determination of damages in intellec—
tual property infringement litigation which have both substantive and procedural effect are consisted of general
rule of “the one who claims bears the burden of proof” special rule of “shift of burden of proof” and supplementa—
ry rule based on equity and good faith. In light of fault liability general rule exists in most intellectual property ca—
ses according to which the party bringing the claims bears the burden of proof. In litigation involving patent on in—
vention of methods trade secret and software where “presumption of fault liability ” is applied burden of proof
shifts and defendant is liable unless he or she demonstrates otherwise. With regard to damages tests for calculating
damages and methods of proving damages are two main issues. Plaintiff may choose among actual damages unlawful
income of infringer and reasonable royalties which are all provided in the law; and for proving damages plaintiff
usually carries the burden to prove the actual damages and legal presumption of the amount of damages should be
applied by plaintiff's request when defendant constitutes “obstruction of evidence ”.

Key Words: Intellectual Property Infringement Litigation; Allocation of Burden of Proof; Presumption of Fault Li-

ability; Determination of Damages
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