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1. Modern Problems Require Modern Solutions: Internet Memes and
Copyright

{E&: Matalon, Lee J.

P4 : University of Texas Sch Law
WE: T

K817 : Economic-analysis

CKRJE: TEXAS LAW REVIEW. VOLUMEYS. ISSUE4. P405-437)

2. Copyright Enforcement in the Digital Age: When the Remedy is

the Wrong

fE: Depoorter, Ben
HU#: University of California San Francisco

WE: Statutory damage awards are controversial in copyright law. To some, statutory damages
are indispensable to enable the pursuit of meritorious copyright infringement claims that otherwise
are too costly to pursue. Others are convinced that the availability of statutory damages tempts
plaintiffs into asserting dubious infringement claims in order to obtain generous settlement
concessions from risk averse defendants. In light of these contrasting viewpoints, we face the
important policy question whether statutory damages should be redesigned for the digital age or, to

the contrary, be retained in their current form, given the difficulties of enforcing copyrights online.

This Article conducts a comprehensive empirical study of copyright statutory damages. An
extensive examination of docket entries and case law reveals a widespread practice of overclaiming

of remedies in copyright litigation. Although 80 percent of plaintiffs in all disputes claim that they
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suffered conduct that constitutes willful infringement, courts find willful infringement in just 2
percent of cases where plaintiffs obtain a favorable verdict.

The findings suggest that remedy overclaiming in copyright serves strategic purposes. For
instance, by highlighting the outer range of enhanced statutory awards in complaints, plaintiffs
leverage the risk aversion of defendants to induce generous settlement concessions. In order to curb
opportunistic uses of the statutory damages, I provide policy suggestions that would make remedy

overclaiming more costly to plaintiffs and less threatening to defendants.
REA:  Statutory damages; Selection; Innovation; Disputes; Shadow; Law

CK¥Ji: UCLA LAW REVIEW. VOLUME66. ISSUE2. P400-447)

3. Can Intellectual Property Rights within Climate Technology

Transfer Work for the UNFCCC and the Paris Agreement ?

Y& : Zhou, Chen
HLHJ: Xiamen University

B E: Since the UNFCCC 1992 mandated technology transfer commitments, how to fulfil the
commitments and effectively facilitate the international transfer of climate-friendly technology in
reality has been the subject of debate. In theory, climate change policymakers provide a broad
framework for technology transfer through the UNFCCC regime. The 2015 Paris Agreement
commits the Parties to strengthening cooperation on climate technology. In practice, however, the
dynamic transfer of these technologies on an international scale does not take place fast enough to
reach the full potential required by the UNFCCC. This shortcoming is partly due to intellectual
property rights, which pose a significant obstacle to quick and efficient technology transfer. This
article examines the kinds of changes in intellectual property laws needed to promote accessible,
affordable and adaptable technology transfers and to help prepare host countries for potentially

mandatory emission reductions in the post-Paris era.

X8 Climate technologies; Technology transfer; The Paris Agreement; Intellectual property
rights; TRIPS

(K J&: INTERNATIONAL ENVIRONMENTAL AGREEMENTS-POLITICS LAW AND
ECONOMICS. VOLUMEI19. ISSUEI1. P107-122)
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4. Does Patented Information Promote the Progress of Technology ?

YE#&: Ashtor, Jonathan H.
Hl#J: Benjamin N Cardozo Sch Law

W E . This Article investigates the relationship between the exclusive rights of patents, their
information disclosures, and the impact they have on the development of future technologies. An
examination of over 1000 patents that courts have held valid or invalid reveals a significant positive
relationship. Specifically, the private rights and technological impact of patents rise and fall together,
and moreover, both are related to the quantity of new and useful technical information contained in

their disclosures.

This Article identifies, for the first time, significant differences between the technological
impact of valid patents and invalid patents, as measured by the future patented inventions that relate
to the original patent. Additionally, significant differences are also observed based on the reason for
a patent's invalidity, with failure to disclose novel technical information corresponding to the
weakest future impact. These differences are traced back to quantifiable variations in the
information content of valid patents relative to patents invalidated for lack of novelty, obviousness,
or indefiniteness. Finally, the analysis completes the circuit by linking the breadth of a patent's
exclusive claims, when validly supported by its disclosure, to the impact that patent has on future
technological progress. Taken together, this study finds that the greater the information content of
a patent's disclosure, the higher the probability it will be held valid, and in turn, the larger its

expected positive impact on the development of future technologies.

This study contributes to patent and cumulative innovation scholarship by investigating how
the information disclosure of patents relates both to the private value of their exclusive rights and
to the technological progress they promote. Furthermore, this study uncovers significant differences
between valid and invalid patents. Moreover, unique metrics are offered for directly analyzing the

information content of any patent, providing tools for future research.
J88F: Innovation; Citations; Knowledge; Quality; Life

(KJ7: NORTHWESTERN UNIVERSITY LAW REVIEW. VOLUMEI13. ISSUES. P943-
1007)



RIAR P BRI PRI

5. Countering the “Thought We Hate” with Reappropriation Use

under Trademark Law

Y& : Sohn, Esther H.
Hl#: New York University Sch Law

FE: In 2017, the Supreme Court struck down the disparagement clause of 2(a) of the Lanham
Act as contravening the First Amendment. Against the backdrop of the Washington Redskins
controversy, Matal v. Tam foreclosed the question of challenging federal registrations of
disparaging trademarks. The case, however, opened up the opportunity to explore how disparaged
groups could work within the framework of federal trademark law to restrict the right to exclusive
use that owners of disparaging trademarks possess. Just as offending groups have a constitutional
right to free speech, disparaged groups should be allowed to counter disparaging trademarks with
"reappropriation use"-unauthorized uses of disparaging trademarks with the purpose of reclaiming
"the thought that we hate"(1)-and still be protected under the First Amendment against infringement
claims. This Note proposes a novel, three-step reappropriation use defense for courts to apply,
demonstrating how federal trademark law could ensure that groups like The Slants have a platform

to reclaim terms and still protect disparaged groups seeking to reappropriate disparaging trademarks.
K17 : Speech

CKJE: NEW YORK UNIVERSITY LAW REVIEW. VOLUMEY4. ISSUE6. P1729-1766)

6. Reconceptualizing the Role of Intellectual Property Rights in

Shaping Industry Structure

YE#: Lee, Peter
HL#: UC Davis Sch Law

W E: Technological and creative industries are critical to economic and social welfare, and the
forces that shape such industries are important subjects of legal and policy examination. These
industries depend on patents and copyrights, and scholars have long debated whether exclusive
rights promote industry consolidation (by shoring up barriers to entry) or fragmentation (by
promoting entry of new firms). Much hangs in the balance, for the structure of these IP-intensive

industries can determine the amount, variety, and quality of drugs, food, software, movies, music,
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and books available to society. This Article reconceptualizes the role of patents and copyrights in
shaping industry structure by examining empirical profiles of six IP-intensive industries:
biopharmaceuticals; agricultural biotechnology, seeds, and agrochemicals; software; film
production and distribution; music recording; and book publishing. It reveals that exclusive rights
play multiple roles in influencing industry structure, and it distinguishes their effects along two
underappreciated dimensions. First, it distinguishes the effects of exclusive rights at different times,
arguing that patents and copyrights contribute to the initial entry of new firms, particularly in young
fields, but that over time exclusive rights facilitate industry concentration by erecting barriers to
entry and serving as assets that incumbents seek to amass in mergers and acquisitions. Second, it
distinguishes along the value chain within any given industry, arguing that exclusive rights most
prominently promote entry in "upstream" creative functions-from creating biologic compounds to
producing movies-while tending to contribute to concentration in downstream functions focused on
commercialization, such as marketing and distributing drugs and movies. As a corollary, this Article
shows that exclusive rights play multiple roles in shaping industry structure, from directly enabling
entry or exclusion to subtly influencing firm behavior in ways that advance fragmentation or
concentration. This Article provides legal and policy decisionmakers with a more robust
understanding of how patents and copyrights contribute in myriad ways to both fragmentation and
concentration, depending on context. Drawing on these insights, it explores potential interventions
from antitrust law and reforms to intellectual property law-including conditioning the acquisition
of exclusive rights on the size and market position of a rights holder-to ensure robust competition

and innovation.

%A : Innovation; Patents; Antitrust; Copyright; Biotechnology; Competition; Impact; Music;

Entry; Law

CCK¥i: VANDERBILT LAW REVIEW. VOLUME72. ISSUE4. P1297-1283)

7. Online Appendix to Irrational Ignorance at the Patent Office

YE#: Frakes, Michael D.; Wasserman, Melissa F.
HLFI: Vanderbilt Univ School of Law

#E: There is widespread belief that the Patent Office issues too many "bad" patents that impose
significant harms on society. At first glance, the solution to the patent quality crisis seems
straightforward: give patent examiners more time to review applications so that they grant patents
only to those inventions that deserve them. Yet the answer to the harms of invalid patents may not
be that easy. It is possible that the Patent Office is, as Mark Lemley famously wrote, "rationally

ignorant." In Rational Ignorance at the Patent Office, Lemley argued that because so few patents
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are economically significant, it makes sense to rely on litigation to make detailed validity
determinations in those rare cases rather than increase the expenses associated with conducting a
more thorough review of all patent applications. He supported his thesis with a cost-benefit
calculation in which he concluded that the costs of giving examiners more time outweigh the

benefits of doing so.

Given the import of the "rational ignorance" concept to the debate on how best to address bad
patents, the time is ripe to revisit this discussion. This Article seeks to conduct a similar cost-benefit
analysis to the one that Lemley attempted nearly fifteen years ago. In doing so, we employ new and
rich sources of data along with sophisticated empirical techniques to form novel, empirically driven
estimates of the relationships that Lemley was forced to assume in his own analysis given the dearth
of empirical evidence at the time. Armed with these new estimates, this Article demonstrates that
the savings in future litigation and prosecution expenses associated with giving examiners
additional time per application more than outweigh the costs of increasing examiner time allocations.
Thus, we conclude the opposite of Lemley: society would be better off investing more resources in
the Patent Office to improve patent quality than relying on ex post litigation to weed out invalid
patents. Given its current level of resources, the Patent Office is not being "rationally ignorant" but,

instead, irrationally ignorant.
FH#iA]: Ex-post; Presumption; Innovation; System

(CKJE: VANDERBILT LAW REVIEW. VOLUME72. ISSUE3. P1-26)

8. Repealing Patents

f£3#: Beauchamp, Christopher
Hl#: Brooklyn Law Sch Law

FEE: The first known patent case in the United States courts did not enforce a patent. Instead, it
sought to repeal one. The practice of cancelling granted patent rights has appeared in various forms
over the past two-and-a-quarter centuries, from the earliest U.S. patent law in 1790 to the new
regime of inter partes review and post-grant review. With the Supreme Court's recent scrutiny of

the constitutionality of inter partes review, this history has taken on a new significance.

This Article uses new archival sources to uncover the history of patent cancellation during the
first half-century of American patent law. These sources suggest that the early statutory provisions
for repealing patents were more widely used and more broadly construed than has hitherto been
realized. They also show that some U. S. courts in the early Republic repealed patents in a summary

process without a jury, until the Supreme Court halted the practice. Each of these findings has
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implications-though not straightforward answers-for the new constitutional questions surrounding

patent cancellation.
B History; Chancery

(CCK¥Ji: VANDERBILT LAW REVIEW. VOLUME72. ISSUE2. P647-689)

9. Intellectual Property Harms: a Paradigm for the Twenty-first

Century

fE#: Silbey, Jessica

Hl#: Northeastern University Sch Law
WE: &

R o

CK¥i: BOSTON UNIVERSITY LAW REVIEW. VOLUMEY9. ISSUE6. P2447-2477)

10. A Natural Right to Copy

fE#: Lunney, Glynn S., Jr.
HlHg: Texas A&M Univ, Sch Law

$E: In this symposium, we gather to celebrate the work of Professor Wendy J. Gordon. In this
Essay, I revisit her article, A Property Right in Self-Expression: Equality and Individualism in the
Natural Law of Intellectual Property. In her article, Gordon used the reasoning of John Locke to
first justify copyright as natural right and then used his "enough and as good" proviso to limit that
right. Her second step turned the natural-rights approach to copyright on its head. Through it, she
showed that even if we accept copyright as a natural right, that acceptance does not necessarily lead
to a copyright of undue breadth or perpetual duration. Rather, even a natural-rights framework leads
to a copyright regime shorter and narrower than we presently have.

While I agree that copyright should be shorter and narrower, I worry that Gordon conceded
too much in her first step. Neither Locke's reasoning nor Gordon's reading of it can justify a right
to prohibit copying as a matter of natural law. It is not the right to prohibit copying to which we

have a natural entitlement. Rather, it is the right to copy.
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REW:

CK¥i: BOSTON UNIVERSITY LAW REVIEW. VOLUMEY9. ISSUE6. P2491-2518)
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