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1. Trade Mark Restrictions Under the TRIPS Agreement: The WTO

Panel Findings on Australia's Tobacco Plain Packaging Legislation

YE2: Upreti, Pratyush Nath
HLH:  Sci Po Law Sch, Paris, France

FE. On 28 June 2018, the World Trade Organization (WTO) circulated the Panel Reports of the
highly awaited Australia-Tobacco Plain Packaging disputes, adopted by the Dispute Settlement
Body (DSB) on 27 August 2018. The decision was highly anticipated and significant in two aspects.
First, it reaffirmed that the right to use a trademark is not a positive right; and tobacco plain
packaging law does not come in conflict with relevant provisions of the Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS). Second, it was perhaps the last opportunity
for giant tobacco companies to set aside the law related to tobacco plain packaging. This article
aims to analyse trade mark issues related to the Panel Reports on Australias tobacco plain packaging.
The first section will provide a general background and briefly summarize the main findings of the
Panel Reports. The second section will analyse the main arguments of parties and the Panel findings
on the trade mark issues. Finally, the last section presents the most significant lessons and questions

that require further attention.
REEiA: I

CKJE: JOURNAL OF WORLD TRADE. Volume 54. Issue 2. P239-264. APR 2020)

2. Generic but Expensive: Why Prices Can Remain High for Off-

Patent Drugs

fE#: Tessema, Frazer A. 1234: Kesselheim, Aaron S. 1234 Sinha, Michael S. 1234

Hl#: 1. Brigham & Womens Hosp, Program Regulat Therapeut & Law Portal, 75 Francis St,
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Boston, MA 02115 USA; 2. Harvard Med Sch, Med, Boston, MA 02115 USA; 3. Brigham &

Womens Hosp, PORTAL, 75 Francis St, Boston, MA 02115 USA; 4. Harvard Med Sch, Harvard
MIT Ctr Regulatory Sci, Boston, MA 02115 USA.

2. Brand-name prescription drugs are sold at extremely high prices in the US because patents
and other market exclusivities provided by the government allow manufacturers to exclude direct
competition. This period of market exclusivity was intended for pharmaceutical manufacturers to
recoup costs associated with research and development of those products and make profits. The
other intended outcome of this system is that the market exclusivity period for brand-name drugs
should be self-limited, with competition being able to flourish after the market exclusivities end.
Such competition has been most effectively supplied by generic drug manufacturers that produce
Food and Drug Administration (FDA)-approved bioequivalent versions of the brand-name product.
The market entry of these generic drugs-with market uptake augmented by automatic substitution
of brand-name prescriptions at the pharmacy- remains the only market intervention that lowers

prescription drug prices consistently and substantially.

Generic manufacturers can make their drugs available at considerably lower cost because of various
market advantages they have over brand-name drugs. When this process does not operate as
intended, drug prices do not fall after market exclusivity expiration, or prices for generic drugs may
actually increase. In this paper, we examine the variety of factors that mitigate the cost savings
associated with introduction of interchangeable generic drugs, especially older, off-patent drugs.
We then consider policy solutions that may help stabilize the generic drug marketplace, diminishing

the frequency and impact of generic price increases.

REEIE:  market exclusivity; prescription drugs; united-states; high-cost; shortages; access; impact
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3. Divergence and Convergence of Royalty Determinations between
Compulsory Licensing under the TRIPS Agreement and Ongoing

Royalties as an Equitable Remedy

fE3%: Shore, David
PHUHI: Harvard University Innovat & Change CAMBRIDGE, MA, USA

#E. Patent rights are recognized as a property asset with an attendant right to exclude. However,

recent policy developments highlight that the right to exclude is not inviolable. This paper explores

two rapidly evolving exceptions to patent exclusivity, both of which take the form of compulsory
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licenses. First, under the international Agreement on Trade-Related Aspects of Intellectual Property
Rights ("TRIPS™), national governments can compel patent owners to out-license technology in
service of greater good. These egalitarian compulsory licenses improve access to technology but
undermine patent value. Second, compulsory licenses are increasingly relied upon as an equitable
remedy in U.S. patent litigation. Typically referred to as "ongoing royalties," these court-mandated
compulsory licenses are a modern alternative to injunctions against adjudged infringers. TRIPS
compulsory licenses and ongoing royalties arise under independent legal frameworks, but
necessarily invoke parallel economic considerations. While the wisdom of each has been discussed
at length by others, this paper explores principles of royalty determination employed in each context.
Considering both frameworks, an analysis of where each succeeds and fails is provided, together

with an exploration of optimized royalty frameworks.
REEF: T

CKJE: AMERICAN JOURNAL OF LAW & MEDICINE. Volume 46. Issue 1. P55-88. MAR
2020)

4. Reaching for Mediocrity: Competition and Stagnation in

Pharmaceutical Innovation

{EZ&: Le, Son'; Sukhatme, Neel U.23

Hl#: 1. Georgetown Univ, Dept Econ, Washington, DC 20057 USA; 2. Georgetown Univ, Law
Ctr, Washington, DC 20057 USA; 3. Georgetown McCourt Sch Publ Policy, Washington, DC USA.

FHE: We model how risk-neutral firms' ability to obtain substantial private returns on marginal
new tech-nologies causes them to "reach for mediocrity" by investing in socially suboptimal
projects, even in the presence of competition and new entrants. Focusing primarily on
pharmaceutical innovation, we analyze various policy interventions to solve this underinvestment
problem. In particular, we describe a new approach for a "value-based" patent system, which ties
patent protection to an underlying invention's social value, and we show how such a system could

incentivize socially optimal innovation. (C) 2020 Elsevier Inc. All rights reserved.
X487 research-and-development; incentives
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5. How do Patent Incentives Affect University Researchers?

{YE3: Ouellette, Lisa Larrimore!; Tutt, Andrew?

¥l#J: 1. Stanford Univ, Stanford Law Sch, Stanford, CA 94305 USA; 2. Arnold & Porter Kaye
Scholer LLP, Washington, DC USA.

FHE: Universities and other beneficiaries of public funding for scientific research are encouraged

to patent resulting inventions under the Bayh-Dole Act. This controversial framework gives
academic grant recipients a direct financial stake in the success of their inventions by requiring
universities to share the resulting patent royalties with inventors. This incentive for grant recipients
might help justify Bayh-Dole patents when the conventional justification for exclusivity-that it is

necessary for commercialization-fails to hold. But there is little evidence as to whether it works.

This article examines how one aspect of the patent incentive-the prospect of royalties-affects the
behavior of university researchers. Fortuitously, different schools offer inventors different shares of
patent revenue. We have created a dataset of royalty-sharing policies from 152 universities, which
shows substantial variation across universities and time. (For example, Caltech switched from
sharing 15 %-25 % of net income in 1994, the University of Washington switched from sharing
100 % of initial revenues to a flat rate of 33 % in 2004, and the University of lowa switched from
25 % to 100 % of initial patent revenues in 2005.) Although prior work has reported that higher
inventor royalties lead to more university licensing income, we show that this result was driven by
coding errors. We also extend prior work by examining more years, doing a more convincing panel
data analysis, using additional outcome variables, and looking at lateral moves by the most active
patenters. In all of these analyses we find no compelling empirical evidence that increasing
university inventors' royalty share has a significant effect on any of the outcomes one would expect
to be most affected.

These results do not imply that patents provide no incentives to university researchers. They may
provide reputational benefits or encourage faculty-run spin-offs, or even provide financial
incentives that are not captured by our statistics. But the lack of a measurable impact of higher
royalty shares on patenting activity suggests that, from a social welfare perspective, it may be
preferable for a larger share of royalties to be retained by universities, which are then required by
Bayh-Dole to reinvest this money in science research and education. In any event, our analysis
raises promising questions for future research and calls into question the existing view that
increasing the inventor's share in university patent policies encourages researchers to develop and

commercialize more remunerative patents. (C) 2020 The Authors. Published by Elsevier Inc.
XA : bayh-dole; economic incentives; employee inventions; patent; replication; universities
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6. Gendered 'Objective' Patent Law: Of Binaries and a Singularity

fE#: Lai, Jessica C.

Hl#: Victoria Univ Wellington, Wellington Sch Business & Govt, POB 600, Wellington 6140,

New Zealand

FE: Patent law protects the technical. It is seemingly objective in terminology and application.
Yet studies show that males are significantly more likely than females to be the inventors of patented
inventions. Patenting is not objective, it is gendered. The reasons for this are multiple and include
the fact that patent law itself, including its presumptions and interpretation, is gendered. This article
examines how patent law reflects multiple gendered binaries, despite being drafted in ostensibly
neutral terms. These serve to favour masculine modes and fields of creation, while ignoring and
devaluing feminine knowledge and ways of knowing. We should be concerned that patent law is
gendered because patents affect wealth distribution, what is invented and commercialized, and what
information and knowledge is disseminated, built upon, and viewed as valuable. Thus, instead of
embodying gendered binaries, the law should reflect a singularity - a unique point, where the system
degenerates or diverges to recognize and encourage the multiplicity of ways in which invention and

innovation can and do occur, beyond socially constructed binaries.

R#EiA]:  social construction; computer-science; women inventors; property; biopiracy; mothers;

work; gap

CRJE: JOURNAL OF LAW AND SOCIETY. Volume 47. Issue 3. P441-467. SEP 2020)

7. An Empirical Study of Criminal Sanction on Trademark

Counterfeiting in China

fE#: Cai, Chuanzi

HL#: South China Univ Technol, Fac Law, Higher Educ Mega Ctr, Bldg B9 Off 302, Guangzhou
510006, Peoples R China

FHE: Based on the empirical study of more than 800 criminal cases of trademark counterfeiting
in China, this article finds that criminal sanctions of counterfeiting cases are below the statutory
minimum of the law, and most courts do not calculate illegal business volumes or fines before
making the decisions. For providing policy recommendations, this study, by regression analysis,
further demonstrates that attorney arguments and courts calculation on business volume does

associate with severer sanctions. This highlights the importance of precise court calculation in
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counterfeiting cases. Additionally, counterfeiters who should be sentenced to longer imprisonment
are only receiving greater fines instead of longer imprisonment terms than those cases with less
severity. Repeat offenders are not receiving significantly higher sanctions than first-time offenders.
These findings suggest that criminal courts may have core considerations on specific case
characteristics, and these characteristics have different effects on the decisions of fines and

imprisonment.

R4 criminal sanction; fines; imprisonment; trademark counterfeiting; statutory minimum
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