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b X ik F R B iR EA X E

1. Against Secondary Meaning

484 : Fromer, JC (Fromer, Jeanne C.)
MAH: New York Univ, Sch Law, New York, NY 10012 USA

# % : Trademark law premises protection and scope of marks on secondary meaning, which is

established when a mark develops sufficient association to consumers with a business as a source
of goods or services in addition to the mark's linguistic primary meaning. In recent years, scholars
have proposed that secondary meaning play an even more central role in trademark law than it
already does. Yet enshrining secondary meaning in the law undermines the ultimate goals of
trademark law: promoting fair competition and protecting consumers. The dangers of enshrining
secondary meaning include the problematic doctrine that has built up to assess it or presume it,
including the ease of establishing secondary meaning and inaccurate categorizations for assessing
protectability and scope; the competitive inequalities secondary meaning creates which hurt
smaller and newer businesses; and neglect of competitive harms caused by protecting marks
whose primary meaning is too conceptually related to the associated goods or services. Alongside
these dangers, businesses intrinsically have the incentive to establish secondary meaning
regardless of whether trademark law requires it, making its enshrinement less necessary than the
law and scholars suppose. Trademark law there-fore ought to dethrone secondary meaning from
its central role in establishing protect ability and scope. Instead, primary meaning ought to be used
to gauge protectability by assessing how conceptually related a mark is to its associated goods or
services. Secondary meaning should also serve a more carefully tailored role in assessing scope,
with a sliding scale of secondary meaning. These adjustments would address the dangers caused
by the current role of secondary meaning and would help restore trademark law's promotion of

fair competition and consumer protection.
X477 : trademark law

(k% : NOTRE DAME LAW REVIEW. Volume 98. Issue 1. Page 211-265. 2022)
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2. Rethinking Patents within the Natural Law

4 # : D'Andrea, NA (D'Andrea, Nicholas A.)

MUH): Notre Dame Law Sch, Juris Doctor, Notre Dame, IN 46556 USA
#HE: L

X498 L

(k% : NOTRE DAME LAW REVIEW. Volume 97. Issue 5. Page 2169-2194. Jul 2022)

3. Copyright Protection for Works in the Language of Life

¥ Srejovic, N (Srejovic, Nina)

MA 1 Georgetown Univ, Law Ctr, Intellectual Property & Informat Policy Clin, Washington,
DC 20057 USA

#%: In 2001, the DNA Copyright Institute sought to capitalize on the fear of human cloning by

offering celebrities the opportunity to use copyright to secure exclusive rights in their DNA. At
the time, a Copyright Office spokesperson pointed out that a person's DNA "is not an original
work of authorship." That statement is no longer self-evident. A scientist claims to have used
CRISPR technology to create a pair of twin girls with human-altered DNA that may provide
immunity to HIV infection and improved cognitive function. Through gene therapy, doctors can
"author" changes to patients' DNA to cure disease. Scientists "edit" bacterial cell DNA to produce
medicines and industrial enzymes. Researchers have "written" original DNA encoding a GIF of a

running horse. Does copyright grant exclusive rights to these creations?

For decades, scholars have argued that DNA sequences, like computer programs, are
copyrightable "works" encompassed by the Copyright Act's definition of "literary works." So far,
the Copyright Office is unconvinced and continues to list DNA sequences and compounds as
"works" that do not constitute copyrightable subject matter. This Article takes a new approach by
proposing that DNA is not a "work" at all. Rather, DNA is a medium in which information is
stored. In the words of the Copyright Act, DNA compounds are "copies" in which an original
copyrightable work or a functional creation may be fixed. Under this framework, literature is
entitled to copyright protection whether it exists as a copy printed on paper or encoded into DNA.
Genetic DNA, which functions as a component of cellular machinery to produce useful chemicals,

is entitled to no more copyright protection than any other machine component. Rejecting this
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" rather than a "copy" has real world

approach and continuing to treat DNA as a "wor
consequences. The recent history of copyright protection for computer programs provides a
cautionary tale. Mischaracterizing DNA in the way that computer programs have been
mischaracterized - as a type of "work" under the Copyright Act - could lead to the extension of
exclusive copyrights to the functional DNA in living organisms in the same way that copyright

protection has been extended to some functional aspects of computer programs.
X413 : DNA: storage; sequences

(k% : WASHINGTON LAW REVIEW. Volume 97. Issue 2. Page 459-505. Jun 2022)

4. A critical appraisal of farmers’ rights in the plant

variety protection law of Bangladesh: reflections from

international and Indian legal regimes

AE# : Mohammad Ataul Karim
#H: Supreme Court of Bangladesh

#% £ : Intellectual property (IP) protection for plant variety and plant innovations has posited

some critical challenges to the traditional approach to farmers’ rights. Traditionally, farmers have
freely exercised their rights in using, re-using, sowing, re-sowing, saving and exchanging their
farm-produced crops or seeds with other farmers. Thus, it is critical to look into why many
countries around the world, including developing countries (such as Bangladesh) have adopted IP-
type protection for plant variety and plant innovations which potentially disadvantages the farmers?
Is it due to ‘hard factors’ (the formal legal obligations under bilateral or plurilateral systems)
and/or because of ‘soft factors’ (informal pressures of the various actors, including agri-business
industry)? In crafting the domestic legal framework, it may be asked: how should an agriculturally
dependent country (like Bangladesh) strike a balance between its domestic needs and international
legal obligations? Precisely on the farmers’ rights, how far are such domestic legal provisions
capable of striking a balance between the plant breeders’ rights and farmers’ rights? What lessons,
if any, could be learnt from other jurisdictions which have already implemented legal regimes on
plant variety? Should the approach be legal transplantation or legal transformation? Against such
backdrops, this contribution critically appraises the outstanding questions and controversies on
farmers’ rights as reflected in the Plant Varieties Protection Act (PVP) 2019 of Bangladesh. In

doing so, it highlights the current overlapping and conflicting international laws on plant variety
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and plant innovations. Finally, it particularly draws some insights from the legal rules and
implementing experiences of the Protection of Plant Varieties and Farmers’ Rights Act 2001 of

India.

X413 : farmers’ rights; breeders’ rights; plant innovations; plant variety protection in Bangl

adesh; plant variety protection in India

(k% : Queen Mary Journal of Intellectual Property. Volume 12. Issue 2. Page 242-264. Jun
2022)

5. A trade-based approach to resolving escalating FRAND-

based disputes in the digital age

Y #: Yang Yu, Lei Zhang
#AAY: Shanghai University of International Business and Economics

# & : ICT-based standards can enable and enhance interoperability and compatibility and

decrease transaction costs in the ICT-driven marketplace. World trade would not be prosperous
today but for the rapid modern development of ICT-based industries across the globe. Nowadays,
most technical standards in the ICT-based industries are covered by patents, and controversies
over standard essential patents and FRAND licensing have been disrupting global ICT-based
industries and corresponding trade flows. Current dispute settlement mechanisms for resolving ex-
post FRAND-rate disputes generally fall into two categories: adjudication by national courts and
certain types of arbitration. Yet they are neither adequate nor satisfactory. In the meantime, to a
certain degree, it seems impracticable to count on the approach of patent policy clarifications by
SDOs to clinch currently escalating FRAND-based disputes as well. In short, there presently seem
to be no quick fixes. In contrast, international public governance may better serve the goal of
progressively resolving costly FRAND-based disputes in the long run. Specifically in the context
of world trade, a plurilateral SEP-related competition agreement might be relatively achievable.
Meanwhile, in combination with and complementing other existing and proposed means, this
agreement is likely to be an integral part of the multi-factor solution toolkit for resolving costly
and disruptive FRAND-based disputes across the globe. For one thing, it could help alleviate the
on-going escalating FRAND-based disputes per se; for another, such an initiative might instil new
momentum into the multilateral trading system, which is struggling through a variety of

institutional difficulties.

X4%13: FRAND:; WTO:; plurilateral; standard essential patent; antitrust
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1. Pre-grant Patent Disclosure and Analyst Forecast

Accuracy

4 # : Beyhaghi, M (Beyhaghi, Mehdi)l Khashabi, P (Khashabi, Pooyan)2 Mohammadi, A
(Mohammadi, Ali)3,4

MM : 1. Fed Reserve Bank Richmond, Charlotte, NC 28202 USA

2. ESSEC Business Sch, F-95000 Cergy, France
3. Copenhagen Business Sch, DK-2000 Frederiksberg, Denmark

4. Danish Finance Inst, DK-2000 Frederiksberg, Denmark

# % : We examine the relationship between pre-grant patent disclosure and analyst forecast
accuracy. We take advantage of the passage of the American Inventor's Protection Act (1999),
which mandates the pre-grant public disclosure of all information in patent application documents
within 18 months of the initial filings. We find that, on average, the pre-grant patent disclosure of
corporate inventions significantly improves the accuracy of analyst forecasts about the patenting
firm and this improvement is greater for firms with higher research and development intensity.
Nevertheless, improvements in the accuracy of analysts' forecasts are smaller when firms issue
more original and scientifically broader patents. Also, this effect is weaker for firms in states

without legal protection for trade secrets.

X477 : research-and-development; corporate disclosure; information asymmetry; property-

rights; market; innovation; ideas; profitability; coverage; rent

(k% : MANAGEMENT SCIENCE. Volume 69. Issue 5. Page 3140-3155. Jul 2022)

2. The heterogeneous effects of patent scope on licensing

propensity
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YE#: Lee, HG (Lee, Honggi)
#A : Univ New Hampshire, Peter T Paul Coll Business & Econ, Durham, NH 03824 USA

# % : How does patent scope influence licensing propensity of inventions? Prior studies have
often been confined to specific industries or settings, and their results have been mixed with
studies showing a positive, a negative, or even no significant relationship. Also, while some have
explored moderating factors that might influence the patent scope-licensing relationship, a
systematic investigation of the heterogeneous effects of patent scope on licensing at the invention
level has not been undertaken. This study combines a broad sample of publicly reported patent
licensing agreements and a novel methodology that captures an exogenous variation in patent
scope to re-investigate the relationship between patent scope and licensing and to explore key
invention and inventor characteristics that could influence this relationship. The results show that
narrowed patent scope leads to a substantial decline in licensing propensity of inventions and that
the effect is stronger for high-quality, science-based, and novel inventions as well as for

inventions generated by small inventors.

X 47 : research-and-development; technological-innovation; knowledge flows; market;

citations; determinants; localization; information; cooperation; integration

(k& : RESEARCH POLICY. Volume 52. Issue 3. Dec 2022)

3. Patents, industry control, and the rise of the giant

American corporation

Y #: Scott, P (Scott, Peter)l Spadavecchia, A (Spadavecchia, Anna)2, 3
#A: 1. Univ Reading, Henley Business Sch, Reading, Berks, England

2. Strathclyde Business Sch, Glasgow, Lanark, Scotland

3. Harvard Sch Business, Alfred D Chandler Jr Int Visiting Scholar Busines, Boston, MA USA

# & : We examine how some early corporations used patents to control competition, thus
creating monopoly or cartel positions, with super-normal profits. We thus highlight one economic
rationale for the rise of the giant corpo-ration, expanding the Chandlerian paradigm. Based on
evidence from the House of Representatives', 1912 "Oldfield hearings" and three industry case
studies, we demonstrate how patent pools and restrictive licensing of fundamental patents led to

the stifling of innovation and to negative competition and welfare effects. Focusing on pooling
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and licensing agreements is particularly important, as these, unlike patents themselves, are not

normally open to public scrutiny.
%413 : innovation evidence; antitrust; monopoly

(k& : RESEARCH POLICY. Volume 52. Issue 1. Oct 2022)

4. How do patent trolls affect the technological innovation of
Chinese enterprises? Evidence from enterprise patent

survey data in China

4 # : Yin, ZF (Yin, Zhifeng)l Guo, J (Guo, Jian)2 Sun, Z (Sun, Zhen)3 Zhou, MD (Zhou,
Mindan)4

AAH : 1. Cent Univ Finance & Econ, Sch Econ, 39 South Coll Rd, Beijing 100081, Peoples R
China

2. China Natl Intellectual Property Adm, China Patent Informat Ctr, Zhuxinzhuang Middle Rd,
Beijing 102206, Peoples R China

3. Tsinghua Univ, Inst Econ, Sch Social Sci, Haidian Dist, Beijing 100084, Peoples R China
4. China Univ Polit Sci & Law, Business Sch, 25 Xitucheng Lu, Beijing 100088, Peoples R China

#% % : Based on the 2017 China Patent Survey data, this study examines how contact with patent

trolls affects Chinese enterprises' technological innovation. The results indicate that the presence
of patent trolls in the market may be beneficial for stimulating Chinese enterprises' awareness of
intellectual property rights and improving their technological innovation, indicated by increased
R&D investment and patent quantity. However, direct contact with patent trolls does not improve
patent value. Such contact further negatively affects patent implementation, as demonstrated by a
decreasing share of self-implemented patents and an increasing share of licensed patents. Our
findings reveal a "patent troll infection" among enterprises, which hinders patented technology

implementation.
X475 : nonpracticing entities; assertion entities; litigation; model

(%% : JOURNAL OF ENGINEERING AND TECHNOLOGY MANAGEMENT. Volume 65.
Jul 2022)
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5. IP dLedger - Decentralized ledger for intellectual property

administration

AE#: Nam, JH (Nam, Ji-Hyun)1 Lee, SJ (Lee, Sun-Jae)2 Park, SP (Park, Sung-Pil)3 Lee, IG (Le
e, [I-Gu)4

#A: 1. Sungkyunkwan Univ, Dept Elect & Comp Engn, Suwon 16419, South Korea

2. Agcy Def Dev, Technol & Informat Secur Ctr, Daejeon 34186, South Korea
3. Korea Adv Inst Sci & Technol, Grad Sch Future Strategy, Daejeon 34141, South Korea
4. Sungshin Womens Univ, Dept Convergence Secur Engn, Seoul 02844, South Korea

# % : With the rapid growth of big data, the applications of intellectual property (IP) rights and

prior art documents are increasing rapidly. Patent examiners are usually overworked to evaluate
inventions referring to a large volume of prior arts in a short period. Such increasing workloads
and documents may cause administrative inefficiencies and generate low-quality IPs that hamper
technological innovation. Moreover, today's centralized IP administration system is inefficient in
processing speed, security, and cost. Inefficiencies of IP administration in each national IP office
impede speedy and efficient cooperation for international application and registration. This study
proposes an [P decentralized ledger (IP dLedger) based on the blockchain to significantly reduce
IP administration costs and improve IP use. IP dLedger connects the on-chain (blockchain) to the
off-chain (centralized database) systems using IP codes that combine hash values and timestamps.
Similar to the web hypertext method, this connective feature of IP dLedger enables users who
click on identification information registered in a blockchain network to access, through a
hyperlink, a centralized database of enormous volumes of related IP information. Therefore, IP
dLedger can reduce IP administration costs, increase IP usage, and facilitate safe and convenient

use of the IP data.
X477 : patent harmonization; blockchain; protection; market; impact; ideas; field

(k& : TECHNOLOGICAL FORECASTING AND SOCIAL CHANGE. Volume 186. Oct
2022)
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